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A Letter to 


Sir RICHARD ASTON, Knt. 


One of the Judges of his Majeſty's Court of 
King's Bench, and late Chief Juſtice of the 
Common Pleas in Ireland ; | 1 


Containing a Reply to his ſcandalour Abuſe, 
and ſome Thoughts on the modern Doctrine 


of Libels: 


By RoBERT Mongis of Lincolns Inn Eſq. 
Barriſter at Law, and late Secretary to the Sup- 
| Porters of the Bill of Rights. 


— Non me tua fervida terrent 
Dia FEROx/ H; Di me terrent. WIR. - 
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(An examined COPY.) 
In the King's Bench. 
The KING againſt Joun ALMON. 


ROBERT MORRIS of Lincoln's Inn 
in the county of Middleſex Barriſter at 
law maketh oath that he this Deponent 
having been uſed to buy pamphlets and 
other printed books at the ſhop of the 
Defendant John Almon did within a very 
few days after the publication of the London 
Muſeum for the month of January laſt go to 
the ſaid ſhop and there aſk the ſaid Defend- 
ant for the ſaid pamphlet of the London Mu- 
teum being the ſame as that for which the 
ſaid Defendant has been informed againſt in 


B 


pate, 


„„ 


— 


| Ao 
this court upon which the ſaid Defendant told 


him this Deponent that he had not got the ſaid 
pamphlet and that he did not ſell the ſame 


and he the faid Deponent was thereupon 


. obliged to go away without the ſaid pamph- 


let Nor has he at any time fince procured 
Himſelf the fame from the ſaid Defendant 
although he this Deponent {verily believing 
in his conſcience that the ſaid pamphlet did not 
contain any libellous matter whatſoever ) has 
very lately purchaſed the ' ſame elſewhere 
And this Deponent farther faith that to the 
beſt of his this Deponent's knowledge recol- 
lection and belief as far as the diſtance of time 
from the ſaid tranſaction will permit him to 
be certain (this Deponent not then nor till 
after the late trial of the Defendant Almon 


having the leaſt idea of giving teſtimony con- 


cerning any part of this matter in a court of 
juſtice) at the ſame time that he this Depo- 
nent was in the ſhop of the ſaid Defendant as 
abovementioned ſome other perſon to this 
Deponent unknown came to the ſaid ſhop 
and aſked the ſaid Defendant for the ſaid 
pamphlet of the London Muſeum Where- 


3. 
upon the ſaid Defendant gave to the ſaid 
perſon the ſame anſwer that he had before 
given to this Deponent (that is to ſay) that 
he had it not or words to that effect and 
thereupon the ſaid perſon went away without 
purchaſing the ſame. 


Sworn in Cour. ROBERT MORRIS. 
June 30, 1770. 


By the Court, 
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To 
Sir RICHARD AsToN, Kant. 


One of the Judges of his Majeſty's Court of 
King's Bench, and late Chief Juſtice of 
the Common Pleas in Ireland. 


Sir, 


You had an advantage over me in 
your ſituation, when you took occafion in 
the court, where you ſate as judge and I at- 
tended as barriſter, to caſt a very injurious 
reflexion upon my character, which I truſt 
will not ſuffer with the Public, either from 
the perſon, who accuſes me, or from the 
matter of his accuſation. Iam now appeal- 
ing to a tribunal, where we both are equal; 
a tribunal to the full as awful and juſt, and 
at leaſt as candid and impartial, as that 
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6. 
where you are placed; though not armed with 
all thoſe dreadful powers, which your court 


has aſſumed. | 


The teſtimony which it happened to be 
in my power to give, together with the de- 
poſitions of others, in the proſecution of Mr. 
John Almon, were, I am ſatisfied, alike 


open to the obſervations of the counſel and 


the judges in the cauſe; but it is one thing 
to make fair obſervations upon an affidavit, 
and another to inſinuate without proof an ac- 
cuſation of wilful perjury : the former I 

ſhould have heard, as I ought, with patience, 


but the latter I am no more bound to receive 


m filence, than you were authoriſed to make 
it. I was prevailed upon, by the ſolicitations 
of my friends, not to give inſtantly that re- 
ply which your invective deſerved ; and I ac- 
quieſced in their judgment to be paſſive on 
the occaſion, being unwilling to arrogate to 
myſelf any extraordinary liberty, or to treſ- 
paſs upon buſineſs of greater importance. 
Beſides, your temper left me no reaſon to 


doubt, that you would have made uſe of 
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your authority, to ſilence me, if J had ven- 
tured a defence: For J have not forgotten, 
that after having made a rule upon a printer 
to ſhew cauſe, when he attempted to ſhew 
it, you declared you would quit the Bench if 


he was ſuffered to proceed ; tho' perhaps, in 
my caſe you might have changed your plan, 
and have had patience to hear me ſo far, as 
to ground a pretence for a more ſpeedy exes 
cution of your reſentment by attachment. 

The ſame reaſon however does not ſubſiſt, 

why you ſhould not be addreſſed out of 
court, where you can impoſe no arbitrary 
filence ; and if you ſhut your eyes againſt my 
letter yourſelf, you cannot hinder the reſt of 
the world from reading it. Beſides I pro- 
miſed my friends, that you ſhould hear from 
me in public; and one of thoſe friends pro- 
miſed in return, that you ſhould alſo hear of 
this matter in a houſe, which former judges 
have had reaſon to dread. 


Though not dignified with an office under 
the Crown, nor defirons of any ſuch diſtinc- 
tion, I am not uſed to paſs over, unnoticed, 


ee —— — I 


— 
— 


—— — 


IO 


: — — — — 


= —— 
— — 


. ͤ—ꝶð1«r? mgrrene.” oc ns 


2 
———UU U ä wä — - 


es CALC — — 


—— — 


— — — —— 
— 2 — — 
* * — Wim > cones — — * — 


8. 


affronts or accuſations of ſo groſs a nature; 
nor ſhall your high rank, or any other conſi- 
deration deter me from vindicating my ho- 
nor in the only way now left. The pro- 
ceedings of our courts of juſtice are not yet, 
like thoſe in Scotland and other countries, 
of that cloſe nature, as to be too ſacred 
for an open comment. The words which 


you uſed concerning me have been already 
condemned in the minds of moſt of thoſe, 


who heard them; they wait only to be 
more known, in order to be more condemn- 
ed. I know there are men who dread the 
laſh of public writings, and who fear not 


any other cenſure human or divine. Whe- 


ther you are one of thoſe I will not take up- 
on me to ſay; but I can venture to aſſert, 


without fear of contradiction, that we ſhould 


not have ſeen ſo many inveterate perſecutions 
of the preſs, but for the dread that remains 
in ſome minds of this popular cenſure, and 


the profuſeneſs with which ſome men afford 
occaſion for it. | 


'T need hardly ſay, that the affidavit pre- 
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fixt to this letter, is one, among ſeveral 
others made by different perſons, in extenu- 
ation of the crime of which the defendant 
Almon had been found guilty ; and which 
were laid before the court, according to the 
uſual mode, for their conſideration with re- 
ſpect to the degree of puniſhment. The 
words which drew upon me the cenſure of 
which I complain, and which words I now un- 
dertake to defend and juſtify, I have marked 
in diſtin& characters in that affidavit; and 
the way in which this cenſure was introduced, I 
will ſtate as exactly as my own memory, aſ- 
ſiſted by that of others, will permit. After 
having expreſſed your extreme abhorrence of 
(what you termed) the malice ſedition and 
falſehood of that virulent and rancorous letter 
to the king; you proceeded to ſay, that 
«© however aſtoniſhing it might be, that there 
ſhould be found in the kingdom one ſingle 

man, who ſhould entertain a different idea of 
it, and venture to ſay in an affidavit, that it 
is not a libel, you could not help conſidering 
it, as calculated to vilify a moſt gracious and 


virtuous king, to alienate the minds of the 
E 
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people from their ſovereign, and to excite 
inſurrection and rebellion.“ Soon after, in 
enumerating thoſe affidavits, which alone 
you ſaid had influenced the judgment of the 
court in the puniſhment they were going to 
inflict, you excepted mine, and added, 
ee that as to the affidavit of THAT MAN, 
who had, though but in a parentheſis, put in- 
to his affidavit, that he did not think the 
letter ſigned Junius to be a libel, you ſhould, 
for your part, pay very little regard to any 
affidavit he ſhould make.” The plain and 
obvious ſenſe of theſe polite and elegant ex- 
preflions, I take to be this. Mr, Morris 
has, by this affidavit, ſhewn himſelf to be a 
man of ſo abandoned a conſcience, as not to 
deſerve credit in a court of juſtice*” If any 
man can prove theſe words to bear a different 
import, I will ſubmit; if not, ſubmiſſion 
ought to be yours. 


A judge, ſeated in a court of juſtice, ſo te- 
nacious of their power to revenge contempts 
upon themſelves, ſo ready to vindicate the 
characters of miniſters of ſtate, great men 
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in office and even the members of the houſe 

of commons; ſuch jealous protectors of every 
man's good name; fo ready to puniſh all of- 
fenders againſt the reputation of their neigh- 
bours; ought ſurely to be the laſt to ſetan ex- 
ample of ſlander, or to incur that reproach, 
vhich has often been throw upon the bar (but 
never I hope before upon the bench) of uſing 
the privilege of their ſtation, to caſt abuſe upon 

the characters of private men, who might 
attend to give their evidence. But that a 
judge, ſo diſtinguiſhed too for his humanity, 
gentle manners and politeneſs, as Mr, Juſtice 
Afton, ſhould in the ſame breath, with 
which he is- condemning a libeller, ſubje& 
himſelf to a fimilar accuſation; a judge, who 
in a charge to the grand juries at Dublin 
declared, that character was to every man of 
a generous mind dearer than his property; that 
he ſhould make ſo public and ſevere an at- 
| tack upon another's reputation, is perfectly 
aſtoniſhing, not ſo much from the diſpoſiti- 
on, as from the imprudence of the ſpeaker. 
Lay, Sir, your hand upon your heart, and 
confeſs to me, whether you are ſerious, in 
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ſuſpecting upon ſo flight an occaſion, a gen- 
tleman, of (whom you had never heard other 
ill, than that he differed with you in politics, ) 
of the horrid crime of perjury. I am afraid, 
Sir, this dreadful ſin, this mockery of a ſo- 
lemn appeal to God muſt lie very light upon 
your mind, that you can ſo eaſily beſtow the 
cenſure upon me, But if I am not charged 
to have committed perjury, why do you ſay, 
you ſhall pay no attention to any affidavit that 
I ſhall make? A charge, which from the 
place in which it was made will by ſome be 
thought an act of cowardice; but they will 
at the ſame time recollect, that the coward 


and the bluſterer uſually go together, 


Strange indeed and violent are the effects, 
which political diſagreements cauſe on men's 
tempers, diſpoſitions and judgements! I know 
by experience that almoſt as little candor is 
to be expected, even from the candid, towards 
thoſe, who differ from them in their political, 
as in their religious creed. But though I had 
no reaſon to expect, that if you did me the 
honor of mentioning my name, you would 


treat me with all the civility and complai- 
ſance, which you ſhowed to Juſtice Gillam, 


when he appeared at the bar of the Old Bai- 
ley, to anſwer for a wanton maſſacre of his 


fellow citizens in St. George's fields, yet 1 


had as little reaſon to ſuppoſe, that a judge 


would in open court inſinuate againſt me the 


guilt of perjury for daring to differ in opini- 
on with him, upon what he allows to be a 
point of law, and that even before I was ap- 
priſed of his judgement upon the ſubje&. I 
ſhall not take advantage of fo pitiful an eva- 
ſion, as to contend that my affidavit is con- 
ſiſtent with the poſſibility of never having 
read the contents of the London Muſeum. 
I had read it, and paid particular attention to 
the letter of Junius, which has been proſe- 
cuted. It is upon that ground alone I wiſh 
to ſupport my affidavit. I know not, whe- 
ther you think there is much difference be- 
tween perjury in a parentheſis and out of one; 
but whatever hard names you may pleaſe to 
give my conduct, my offence is at moſt but 
an error in judgement. My opinion differed 
from yours, but ſuch was my real opinion. 
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14. 
J declared it upon oath; and the world will 
give me credit, when I ſay that an oath is as 


ſacred an obligation * my mind, as upon 


your OWN. 


A judge ſhould not blend the character of 
accuſer with his own ; or ſhould find at leaft 
as good a foundation for his accuſations, as 


occaſion for making them. I am, Sir, © THAT 


MAN,” whom, in that contemptuous manner 


you have deſcribed to have ventured to ſwear, 


that the paper ſigned Junius, which lay be- 
fore the court, is not a libel. Read again 
the affidavit; let any perſon read it. I have 


ſaid, that, at the time I purchaſed the Lon- 


don Muſeum, I purchaſed it verily velieving it 


to contain no libellous matter whatſoever. Is 


this ſwearing, that the paper is not a libel? 
Are theſe words, which deſerve from a judge 
the imputation of perjury ? I was not ſo im- 
pertinent, as to make that deciſive declaration 


upon oath, which you have fixed upon me; 


a declaration however, which if neceſſary, 


would J believe readily be made by thou- 


fands in this kingdom, Had I been upon. 


the 


the jury to try the fact, I ſhould then have 


made that declaration in the ſame manner. 
as thoſe two noble juries did, whom yau 
have thought fit to involve, without naming, 
in the ſame accuſation with myſelf, T'wo 
reſpectable juries of the city of London have 
directly declared the ſame thing; and the 
third declared upon their oaths, that Mr. 
Woodfall is guilty of printing and publiſhing 
only, which was acquitting him of the 
charge of printing and publiſhing a ſcanda- 
lous and ſeditious hbel; a verdict incapable 
of any interpretation conſiſtent with common 
ſenſe, unleſs taken in the ſame light with the 
two other verdicts, and which therefore 
ſhould be taken in that light only. I am yet 
aware of a fourth (and I doubt not it will be 
urged upon this occaſion) where this matter 
received a different determination, the pub- 
liſher being found generally guilty of the in- 
formation. But then we muſt recolle& the 
influence, which the judge may well be ſup- 
poſed to have had; and that the opinion of 
that jury can little avail in this matter trons 
the deference which they paid to their direc- 
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tor ; who, as he has fince informed us, told 
them, that they had nothing to attend to, 
but the mere fact of publication. I will not 
here mention, what ſuſpicions fell upon that 
jury, who could ſuffer their underſtandings 
in an evidence of fact to be led by Lord 
Mansfield; nor will I more than hint, that 
one of that jury, being a member of the 
houſe of commons, the charge upon which 
houſe took a principal ſhare of the information, 
ought to have challenged himſelf, as inte- 
reſted in the litigation, notwithſtanding the 
reputation he then had of joining againſt the 
miniſtry. We heard in this caſe a doctrine 
built upon a foundation; that the pre- 
ſumption of guilt is as ſtrong as any pre- 
ſumption of innocence. And we ſaw a jury 
implicitly ſubmitting their conſciences to re- 
ceive the dictates of the judge for their be- 
lief; that however ſlight the evidence might 
be, which was offered, they were driven to 
a neceſſity of finding a defendant guilty, if 
no eyidence was produced in his behalf. 
The admiſſion of a fact proved upon another, 
doubtful even whether he was a ſervant, was 


17. 
not be looked upon as ſome inducement to a 
verdict, but was to become concluſive proof, 
unleſs counteracted by other poſitive evi- 
dence; whatever opinion the jury might en- 
tertain of the defendant's not being a guilty 
publiſher. They adopted theſe maxims, and 
found one publiſher of Junius's letter to be 
guilty of a libel. Yet was guilt found under 
ſuch circumſtances, that puniſhment, it's na- 
tural concomitant, became almoſt unjuſt. But 


I firmly believe, that this conſideration would 


not have ſo much availed in the judgment 
of the King's Bench, but that it would have 
been too alarming to have rejected without 
cauſe an affidavit produced in the defendant's 


behalf, and yet have inflicted any very heavy 


fine upon him for his delinquency. We 
cannot however ſuppoſe from the deciſive 
verdicts of acquittal, which were given by 
the London juries, that they were poſſeſſed 
with a like degree of complaiſance, as the 
gentlemen of Middleſex ; though Lord Mans- 
field would in the ſame manner have con- 
fined them to the imple evidence of publi- 
cation, A reſtraint upon their free powers 
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of enquiry, which they juſtly diſdaĩned; and 
to which they replied by a verdict, which, 
as the caſes were circumſtanced, can acquit 
them from perjury upon no other ſuppoſi- 
tion, than their perſuaſion of the paper being 
innocent. It is in vain therefore to ſuggeſt 
a probability of their determinations being 
founded upon other grounds; for the mere 
acts of printing and publiſhing were noto- 
riouſly avowed, and the application of the 
inuendos, of which Lord Mansfield, to co- 
ver his other deſigns, has lately made ſuch a 
parade, was in one caſe at leaſt not diſputed. 


In oppoſition to theſe juries, you, Mr. 
Juſtice Aſton, declare the letter of Junius 
univerſally abhorred by all well-wiſhers to 


the government. If by that phraſe you mean 


a futile and wretched miniſtry, in which your 
aſſociate Lord Mansfield is a principal figure, 


and where, as you ſhare in the emoluments, 


you may poſſibly bear yourſeſf a part, I will 
readily allow it. But if you mean, 


the free and excellent conſtitution of this 


country, I declare, that you, as a judge, take 


19. 
a licence in ſpeaking, which T, as a private 
barriſter, would by no means have aſſumed ; 
becauſe the fact is notoriouſly otherwiſe. 
Lou then boldly pronounce a conviction of 
perjury or ſedition upon every one, who does 
not believe the letter of Junius to be a libel. 
And yet one may venture to appeal to the 
whole nation, whether that letter was not 
almoft as univerſally applauded, as it was 
read; and whether it is not now conſidered, 
as a model of political truth, as well as, the 
ſtandard of elegant compoſition. Indecd the 
fact ſpeaks itſelf. The venders of it would 
never have ſuffered a proſecution, if the pub- 
lic demand for the letter had not ſhown, that 
mankind were pleaſed, not ſhocked ; that 
they admired, not condemned, the ſenſe, the 
ſpirit, the juſtice and veracity of the author ; 
and believe no man ever heard of ſhudder- 
ing and being ſhocked at the letter, except 
in the court of King's Bench, or the ſupreme. 


court at St. James“ 8. 


1 am then that hardy and ſingular 
metal, who 1 is contented with the ſanction 
wo 
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of twenty-four tried and fworu men for his 
opinion. We mult ſtand or fall together in 
the ſentiments of the Public upon this occa- 
ſion. To the honeſt citizens of London will 
T leave it, Sir, to reſent the injury you have 
done them; and to the Public to retort upon 


yourſelf the imputations, which you have 
thrown with ſo liberal a hand upon others. 


The circumſtances, which I had to lay be- 
fore the court, called upon me to expreſs my 
conception of the pamphlet then in judg- 


ment. Little as I may be ſuppoſed to know 


of law, I know ſo much of that law of 
libels, which obtained in the odious court 
of Star-chamber, and the diſpoſition of ſome 


modern judges to inforce that law, that J 


was doubtful, whether it might not even be 


held an offence, to purchaſe a paper, which 
ſhould afterwards be diſcovered, or at leaſt if 


then believed, to be a libel. 1 am aware 
this can be at beſt but Star- chamber law. 
But I have obſerved a Chief Juſtice maintain | 
a particular partiality for the precedents of 


that arbitrary e court; Claim 9 doctrige 
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there held to be Law for his own ; and when 
the court of King's Bench ſhall have adopted 
a ſufficient number of them, with the ſame 
latitude, as it lately has done that doctrine, 
which ſprarg from the ruins of the Star- 
chamber, and is truly calculated to perpetuate 
it's powers in the caſe of libels, that JUries are 
mere judges of the innocent acts of printing 
and publiſhing and the verbal ſupply of a par- 
cel of inuendos, there will ariſe the ſame ne- 
ceſlity of aboliſhing that court by act of par- 
liament, and the ſame cry amongſt the peo- 
| ple to puniſh the arbiter Judges, who ſhall 
prefide there. | 


My knowlege of a fact, that the pamphlet 
was univerſally ſold in other ſhops, led me to 
mention a circumſtance much in Mr. Almon's 


favor, that, though I had been refuſed it at 


bis ſhop, I had been able to purchaſe it elſe- 
where. When I mentioned this, I had a 
right to ſay ſomething i in apology for myſelf. 
It would not be a very graceful act in any 
other perſon, than a meſſenger of the trea- 
| ſury, to go about purchaſing libels at every 
; ſhop. 1 therefore fad, what I had a right 
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to fay in my own vindication, and without 
officiouſneſs, that I did not believe the pam- 
phlet to contain a libel. I am for this treat- 
ed by Mr. J. Aſton, as a man of fo proſtituted 
a character, as not to be credited in a court 
of juſtice, This is the lenity, which the 
court of King's Bench ſhews to defendants, 
when it admits every allegation to extenuate 
their guilt ; that, thoſe who venture to make 
fuch aftidavits agrecable to their conſcience 
are to indure the invectives of a judge in that 
court without redreſs. This is the mighty 
advantage, which Lord Mansfield conſtantly 
holds out to thoſe defendants, to ſuffer them- 
felves to be convicted before this merciful 
court, telling them in his canting tone ? hat 
11 ill do them no harm, if the paper is after- 
wards found out not to be a libel ; that when 
their friends ſhall appear in their behalf, 
theſe friends ſhall be treated as culprits, and 
made liable to imputations of the worſt im- 
preſſion. An error in judgment, a miſtake 
in law, or, if you pleaſe, an aſtoniſhing doubt 
of a miniſterial faith, ſhall be treated as a he- 
refy unpardonable ; the miſcreant deprived of 
all claim to credit in every reſpect, and be 
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rendered unworthy of any attention in a court 
of juſtice. 


The ſtigma however, with which, Sir, 


you branded my affidavit might be leſs ex- 


ceptionable, had you confined it's effects to 


me alone. When you ſaid, that you would 
pay no attention to any affidavit of mine, 
you did injuſtice to the defendant. He had 


a right to my teſtimony, which I gave to 


him unaſked, You deprived him of it; and 


J herein ſee additional wiſdom in the law, 


which has not left in general to judges the 


weight and mri ke ae; and whichs 
I am equally ſatiaſied upon ny pat, not- 


-- 


* 


ſtanding Lord Naneſicid's dofirine to E 
contrary, has no 8 to them an nch 
deciſion 12 11 the actions f the, Ee 
accuſed of put dg A 1 
Juſtice Aſton lia a precedegt 
our in a e dae ard 
who lately ſho-vwed i: 

witneſs at GW d 
becauſe he began with 
ſions that he ha 1: HSE 


2 I r 


Io_ + . 2 2 — 


24. 

taining his diſlike to the Scotch nation. But 
in that caſe an objection was made to an 
evidence for the proſecutor, which is a more 
favorable circumſtance for the judge, than 
the preſent caſe admits of ; for there, the pro- 
ſecutor of a capital indictment could only 
Joſe the benefit of a material witneſs, becauſe 
the judge took a pique to his political prin- 
ciples; in this, where by the artifices of 
Lord Mansfield and the adopted reſolutions 
of the court of King's Bench, the trial for a 
libel is almoſt reduced to a trial by affidavit 
(that mode of inquiry, which turns the in- 

ſulted witneſs from the confronted examina- 
tions of the bar to the protected cenſures of 
the bench, which ſubmits every thing to the 
court, and which is therefore ſo acceptable and 
ſo favoured) in this the defendant, though 
always moſt to be tendered, is at one ſtroke 
bereft of the teſtimony of any witneſs, how- 
ever material, who may differ either in prin- 
ciples of law or politics with any one of his 
judges. The importance of-my evidence was 
proved by the allegation of the Solicitor-Ge- 
neral; who urged, that the defendant, when 
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he firſt ſtopped the ſale, might have hid his 
books in a garret, till he had an opportunity 
of ſelling them to the friends he could truſt. 
This ſuppoſition is directly precluced by the 
contents of my affidavit; for it could hardly 
be doubted from my character, and that 
particular ſtation, which the title-page of 
this letter exhibits, that it was poſſible for 
Mr. Almon to miſtake me for an informer. 


I think I have proved that I did not go 
out of my road to introduce that opinion, 
which has given you ſo much offence. I be- 
lieve too I can as eaſily make it appear, that 
you did go out of your way to rebrobate that 
opinion; for which purpoſe I muſt deſire for 
a moment your attention to Mr. Miller's af- 
fidavit; from whence it might with as much 
propriety be concluded, as from mine, what 
his ſentiments were upon the paper in queſ- 


tion. Mr. Miller ſwears that he cauſed to 
be inſerted in the London Muſeum, the let- 


ter ſigned Junius. He will hardly be ſuſpect- 
ed of accuſing himſelf, in this depoſition, of 
printing and publiſhing a libel, He mult 
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then be underſtood, whilſt he avows the act 
he did, to eſteem himſelf at leaſt inculpable. 
This will be ſaying to the full as much, as 
that he believed the paper not to be a libel. 
Vet Mr. Miller is allowed to be entitled to 
that credit, which Mr. Morris cannot obtain. 
So that the depoſition of an indifferent per- 
ſon, who declares, that at the time he acci- 
dentally purchaſed a pamphlet, he did not be- 
lieve it to contain a libel, is adjudged inad- 
miſſible i in a court of juſtice, whilſt the af- 
fidavit of the very man, who ſtiles himſelf 
the original printer and publiſher of that 
pamphlet, is eſteemed very deſerving of cre- 
dit, and made one of the grounds to influ- 
ence the judgment of the court. But in 
fact, the one after an oppreſſive proſecution 
for printing that letter of Junius, has been 
acquitted by his country; and I wonder no 
mode has yet been deviſed to bring the other 
to puniſhment for the crime of his belief, 
other than that kind of extrajudicial torture, 
which a judge knows how to inflict by per- 
ſonal reflexions, 
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I ſhould very readily plead guilty to the 
charge of believing Junius's letter not calcu- 
lated or intended to raiſe a rebellion in the 
kingdom. If the contents of that paper 
have been, as Mr. Juſtice Aſton ſaid, too ef- 
fectually diſperſed, and too well known to 
need a comment, what has become of the 
ſedition, inſurrection and rebellion, which, 
he ſaid too, it tended to produce? have 
ſuch effects followed that publication, or any 
the moſt virulent libel in former days? has 
there been the leaſt tendency to them in the 
preſent inſtance? A nation is not provoked to 
blows by words, but by actions; but it is for 
words more than for actions, that ſubjects 
are puniſhed by arbitrary miniſters; whilſt to 
ſcreen themſelves they frequently protect the 
greateſt delinquents from the law. Yet there 
are times, when even rebellion (though the 
| reſiſtance ought then to loſe its name) 
may be juſtified and be uſeful to the ſtate, 
Witneſs the reigns of the tyrannical father 
and ſon, Charles the firſt and James the ſe- 
cond. I will not ſay ſo much of theſe times, 
As to libels, if ever that univerſal abhorrence, 
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which is ſpoken of took place againſt them, 
they muſt have been other things, than at 
preſent we find them. They were then no 
doubt totally unfounded in truth, and noto- 
rious calumnies upon the moſt innocent cha- 
raters. But truth and our preſent chief juſ- 
tice are at ſuch a variance, that it is now a- 
dopted asa moſt favourite maxim, that truth is 
the higheſt aggravation of a libel. I con- 
feſs I have the misfortune in this to differ 
from very great opinions. But I have no opi- 
nions, of which I am aſhamed; though I 
may have many that are erroneous, and that 
differ from thoſe of Mr. Juſtice Aſton and 
his friends. The time may come when his 
opinions may be changed. He knows very 
well, that the ſentiments of men do change 
with times and circumſtances. Were it poſ- 
ſible for me, which God forbid! when many 
years and long experience ſhall have ripened 
my judgment to ſtand candidate for the honors 
and emoluments of my profeſſion in the royal 
diſpoſal, I might then perhaps as other men 
have done before me, find it the wifeſt way 
to be of the ſame opinion with my lord chief 
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juſtice, and like old Judge Page, think it 
would very ill become me to differ from my 
lord chief juſtice. In his time, Lord Hard- 
wicke was dictator of the law, an officer to 


whom in Weſtminſter hall we are well uſed; 


one like Lord Mansfield the greateſt and the 
leaſt of men; hardly quite fo honeſt and ſo 
univerſally eſteemed; for it were a wonder if 
ſuch a reputation, as Lord Mansfield has 
with mankind, could have fallen to the lot 
of another. At preſent, however I may 
differ from my lord chief juſtice, it is not 
from the ſame motives which induce ſome of 
his friends to agree with him. It is not 
from the ſordid motive of fear, or the ſtill 
more ſordid one of intereſt, And though 
youth is leſs apt to be ſwayed by ſuch influ» 
ence, than age, yet I know no principle, 
that even in the earlier period of life (when, 
if a man has any generous ſentiments in his 
ſoul, they will appear) can counter-balance 
the united bias of fear and intereſt, except 
that dm which the love of truth 1 1 
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There was a time, Mr. Juſtice Aſton; 
when I believe, you had not that fondneſs» 
for your chief juſtice, which you now pre- 
tend. Have you forgiven him, when, in the 
words of the laſt letter upon libels, he ridi- 
culed the book-read advocate and plodding coun- 
ſellor, who had confeſſed to his friends the 
pains he had taken, and, in defiance of com- 
mon ſenſe, thought himſelf peculiarly happy 
in the black-letter caſes which he had cited? 
have you forgotten the expreſſions of bitter paſ- 
on and avowed reſentment, which you then 
and often fince expreſſed againſt him ? No- 
thing was loſt on either fide in the reciprocal 
hatred, that was well known to the whole 
Oxford circuit, which you attended, as well 
as to a late lord chancellor, who had often 
heard from you animadverſions of a very 
free nature indeed, upon Lord Mansfield's 
behaviour in court. Who was it placed all 
that difficulty to your removal from Ireland, 
from whence a whole nation longed to ſee 
you depart? It was by the moſt uncommon 
aſſiduity, by the ſincereſt humiliation, and by 
perfect and repeated aſſurances of reſpect and 
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devotion, you removed the obſtruction in 
your way, conciliating to yourſelf Lord Mans- 
field through the mediation of a Lord Lieu- 
tenant, whom you had purſued with equal 
adulation. The ſtrange alteration of ſenti- 
ment, which often enſues upon being advan- 
ced from the bar to the elevation of the bench, 
has been in none more conſpicuous, than in 
you. But Lord Mansfield is nowa confidential 
miniſter, and Sir Richard Aſton a commiſſioner 
of the Great Seal. One thing may be ſaid in 
your praiſe, that you have been true to your 
promiſes, and have ſince ſhewn yourſelf worthy 
of Lord Mansfield's forgiveneſs; adding one 
farther proof to the obſervation, that none 


are greater friends than foes, who have been 


reconciled ; whilſt his lordſhip bluſhes for his 
want of diſcernment, in not having ſooner 
kenned the man, fo well calculated to do his 


buſineſs. 


I can now very readily believe, that a judge, 
thus promoted, one who by the favor of his chief 
juſtice has had ſo many ſweets of govern- 
ment, and therefore, by the uſual rule, thinks 
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himſelf likely to taſte many more, will be 
very apt to diſſent from a humble ſupporter 
of the Bill of Rights; that he ſhall be eager 
to ſnatch from vulgar obſervation the actions 
of a miniſter, which I might be as willing to 
expoſe to public execration ; that a judge, 
who has lately joined in declaring, the ma- 
lice, the guilt, the tendency of human ac- 
tions not left by law to the cognizance of a 
jury, but of a court; will be ready to com- 
pliment every ſpirited publication, with the 
title of a libel, which has caught the ear of 
the public, and join to it all that litter of 
epithets, ſcandalous, ſeditious, infamous and 
malignant, which he has in his power to be 
ſtow under the ſtyle of legal inferences, and 
which when beſtowed are ſaid to be merely 
formal and of no importance ; that the inti- 
mate and ſycophantic friend of Lord Mans- 
field ſhould expreſs his horror and averſion to 
the freedom, which is taken by fo celebrated 
and obnoxious a writer, as Junius, in ſpeax- 
ing the truth; who has not only addreſſed the 
King, but Judge Aſton's chief juſtice too ; all 
this I can readily believe. But why this ſavage 
intolerance of other opinions? Why make 
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uſe of the ſanction of a court of juſtice to 
brand with the crime of perjury a perſon, 
| whoin a manner was precluded from reply? 
Granting that a libel is matter of mere legal 
deciſion, who before ever heard of a perjury 
in matter of law? If one more crime is to be 
ſubmitted to the diſcretion of the judges, 
that they may in time arrogate to themſelves 
a ſimilar exerciſe of every branch of criminal 
judicature, I call upon Mr. Juſtice Aſton, as 
a lawyer and a judge, to ſhew any connexion 
between the aſtoniſhing opinion of a man, 
that a paper lying before the court is not a 
libel, and the incredibility of that man in 
any matter of fact, which may have come to 
his knowledge. Is ſuch a man either infa- 


nous Or intereſted, that he is not to be admit- 
ted as a witneſs ? Will you, Sir, after parti- 


culariſing the various convicts, of treaſon, 
felony, perjury, or conſpiracy, add one more 
to the black catalogue, and pive it as another 
cauſe of challenge to a witneſs, that he dares 
to diſſent from your opinion? Wo to the 


unfortunate wight, who is ſo far miſtaken in 


polities,. as to think Junius an honeſt writer, 
F 
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in giving that advice to the King, which 
the greater part of the nation ſay, the King 
would have thewn his wiſdom in following! 
He is the laſt man to be received with favor 
in a court of juſtice. Are ſuch then to be 
the firſt-fruits of the glorious poſition, which 


has lately been eſtabliſhed by authority, that 


the queſtion of libel is mere matter of the 
Judges cognizance? Surely if it is a queſ- 
tion of this ſort, a judge, who knows the 
intricacies and ſubtleties of the laws of Eng- 
land, ought to have had ſome tenderneſs for 
a young barriſter, if he had ſhewn himſelf 
miſtaken in his firſt opinion upon a libel. 
But if this matter partakes in the leaſt of a 
fact within the knowledge of common un- 
derſtandings, then alone can there be a ſha- 
dow left for his imputation. In this light 
the ſubject of libels is at times manifeſtly 
treated, when an appeal is formally made to 
the common underſtandings of mankind, 
whether the letter of Junius has not raiſed an 
univerſal abhorrence. At another time in- 
deed this is looked upon, as a matter too ſa- 


cred for common diſcuſſion ; fit only to be 
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8 to the juſtices of the bench. What 
ſtrange contradictions are even the moſt in- 
genious men led into by the ſlighteſt variation 
from the line of truth ! No wonder then we 
obſerve fo clearly this contradiction in the 
preſent caſe. Even the artfulneſs of a Mans- 
field could not fave his friend from this con- 
fuſion. Yon are then, Sir, reduced to this 
dilemma, either to confeſs yourſelf guilty of 
a falſe and injurious charge, or give up the 
arbitrary doctrine of the fact of libel being 
merely matter of law, and I will be content 
to undergo all the odium of your inſinuation, 
whilſt I regain this point for the ſubject; 
though, I hope, through the medium of ho- 
neſt and intrepid juries, it has not yet been 


quite loſt. 


I am apprized indeed, that the private 
opinions of Lord Mansfield have now received 
the ſanction of the court, where he preſides. 
The point, which he fo artfully has laboured ; 
the principle which he ſo long has foſtered 

in his breaſt; which he had thrown out in 
courts of Niſi Prius by ſtealth and by 3 
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being at length ſure of his fellow judges to 


back him, he has now openly given to the 
public; and we have ſeen his ſentiments 


carried into complete execution in the King 


and WooDFALL; a caſe, which in all pro- 
bability would never have been again brought 


on, uncalled for as it was, but to give this 


triumph to the Scottiſh chief. He has lived 
to give the ſevereſt ſtroke he can, to the li- 
berty, which is claimed, not indeed by his 
countrymen, but by mine; and he will now 
depart in peace. I am ſatisfied, that a greater 
ſhock was not given to the freedom of the 
conſtitution by the baſe judges of Charles the 
Firſt, who againſt all the dictates of their 
conſcience and of law ſubſcribed their opi- 
nions in favor of ſhip- money. We know 
the fate, which that determination experi- 
enced, and I can prognoſticate a ſimilar one, 
though from a corrupt influence upon the 
legiſlature, which Charles did not poſlcſs, 
perhaps not ſo ſpeedy, to await the other. 
The opinions of Lord Mansfield are too he- 
terogeneous to become the law of this free 
land. Shall ſuch be the /ex terræ for which 
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our anceſtors ſtipulated in the Great Charter? 
Or is it not rather a branch of that law, which 
the apprehenſions of our fore-fathers, when 
they reſiſted the introduction of a new ſyſtem 
into this country, and replied with a noble 
diſdain, Nalumus leges Angliæ mutari. Is this 
to be the epoch of that change? No; ſoon- 
er ſhall the ſons of Scotland prevail in arms 
in this country, than we ſubmit to receive 
law from a chief juſtice, bred in all their 
arbitrary principles. It is iĩmpoſſible, that 
this judgment of the King's Bench ſhould 
not be reviſed in parliament. If there is the 
ſlighteſt regard remaining for the liberties of 
this country, we ſhall ſee the errors of that 
court reverſed with ATONEM ENT, 


Whilſt the offence of libelling is treated as 
the moſt dangerous, hateful, and flagitious, 
the King is conſulted upon the revenge, 
which he would chuſe to take upon his ad- 
moniſhers ;. for it was manifeſt from Mr. 
Juſtice Aſton's ſpeech in paſſing the ſentence 
upon Almon, that his Majeſty was not quite 


out of the ſecret of that proſecution, and the 
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conſequent proceedings; any more than he 
probably has been of many others, which 
have come before the King's Bench. This 
intimacy between a King and Judge is in my 
mind highly detrimental to the firſt princi- 
ples of the conſtitution; it confounds two 
officers of the ſtate into one, and intirely de- 
ſtroys the diſtinction between the judicial 
and executive part of the government. At 
the ſame time the determination of the crime 
of libel is attempted to be wreſted from the 
hands of juries; and our liberty and fortunes 
thrown at once into the power of the court. 
To give the judgement in this caſe the moſt 
ſolemn and permanent effect; to ſhew with 
what deliberation it was made; no random 
opinion; and that the whole court concurred 
in every word, as well as thought; Lord 
Mansfield, the moſt ready and eloquent man 
of the age, practiſed in the art of ſpeaking in 
public from his youth, ſubmitted to the 
drudgery of reading his ſpeech, without 
once taking his eyes from the paper. The 
doctrine there held out was, I will be bold to 
ſay, the moſt pernicious and abominable ever 
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broached by the moſt abject lawyers of pre- 
rogative in that ſink of patriotiſm, Weſtmin- 
| ſter-hall. From the ſingle fact of publica- 
tion, a criminal intent is declared impliable 
by law, though no reference of the intent be 
made by the jury ta the court. The expreſs 
_ denial of a crime is declared a conviction ; 
the moſt thorough perſuaſion of innocence, 
a complete proof of guilt ; and, at the laſt, 

a total miſapplication of the charge upon the 
conduct of a defendant is made tantamount 
to a delinquency and an inevitable ſentence 
of condemnation. I will quote Lord Mans- 
field's own words: * The law implies, from 
the fact of publication, a criminal intent. If 
he jury meant to jay, they did not find the pa- 
per a libel, or the intent of the defendant to ve 
criminal in publiſhing it, or that they did not 
find the truth and application of the epithets in 
the information; all this would not have vitiated 
the verdict. for it would have been entering in- 
zo matters not before them.” It was not 
enough to ſay this, but we are told alſo, that 
« guilty of printing and publiſhing is a general 
verdict q, being © guilty” of a libel, Print- 
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ing then and publiſhing, which uſed to be 
lawful trades in this country, are become of a 
ſudden criminal. A man, for this exerciſe 
of his trade, upon a verdict fo worded, con- 
trary to all the dictates of juſtice, has been 
fined, pilloried and impriſoned. His coun- 
ſel, it is true, did not take advantage of his 
cafe; but the eyes of the court were open: 
for Lord Mansfield took care to make a pub- 
he boaſt of it. He then concluded with 
ſaying, It would be improper now to make 
@ queſiton of the law as I lay it down.” I, on 
the contrary, deny it to be law ; it never was 


law; and never can be law in this free coun- 


try. The great province of a jury in crimi- 
nal matters is to make true deliverance of the 
ſubje& from falſe accufations, and eſpecially 
from oppreflive proſecutions of the crown. 
They are not to turn him over, as a ſuppli- 


ant, to any other tribunal. Like the King 


in the extenſion of mercy, they never make 
fo noble an uſe of their power, as when their 
conſciences permit them to acquit. Yet the 
law is ſo tender of innocence, fo deſirous to 
give protection to the accuſed, even after 
. 8 
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conviction by a jury, that it ſtill permits a 
recourſe to the court to arreſt the judgement. 
I am perſuaded, it is from this auxiliary in- 
terpofition in favour of the defendant, that 
courts of juſtice ever became capable of en- 
tertaining any legal queſtion as to the import 
of a ſuppoſed libel. But the power, (which 
they ought to exert for the indemnity of 
defendants, if by any rules of law they could 
find the publication, upon the face of the 
information, not to be ſuch a libel as charge- 
ed) has been perverted to an inſtrument of 
their deſtruction. It was a juriſdiction al- 
lowed the courts merely for the benefit of 
the ſubject, and by the conſtitution never 
capable of being legally uſed to his oppreſ- 
flon. We ſee that in actions of ſlander, 
the judges can arreſt the judgment, if 
the words do not in their opinion clearly 
amount to an injurious reflexion; and ſo in 
criminal matters, if the indictment is framed 
in ſuch a way, as not to charge a crime pu- 
niſhable' by the law, they may interfere, 
But this is very different from arrogating to 
themſelves the ſole deciſion; as they com- 
"202 
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pletely do, whilſt they declare, that evidence 
of an innocence of intention is inadmiſlible 
at the trial; though in their great mercy, 
they will admit it, after conviction thus ob- 
tained by the lawyer's artifice, in mitigation 
of puniſhment. The caſe muſt be very 
plain indeed, before they can arreſt the 
judgment of the jury. For the queſtion 
of a libel, however much talked of, as 
a matter of law, ſeems to me almoſt in- 
capable of being conſidered in any other 
light, than as a matter of fact. The law- 
vers are to determine whether ſedition is a 
crime and in what manner it is puniſhable; 
but, what conduct or words ſhall amount to 
| ſedition or a libel, is the province of a jury. 
The notoriety of truth and falſehood, the 
purport of expreſſions, the tendency to ſedi- 
tion, the infamy, the reproach of language, 
can never ſo well be decided as by the com- 
mon claſs of mortals to whom the publica- 
tion is made. Who more intereſted than 
juries (for juries are compoſed of the people) 

to preſerve the peace and order of the ſtate ? 
It is for their ſecurity, that government is 


$3* 

eſtabliſhed. They can be only loſers by its 
demolition. It is for the people, that we 
have a king; not for the king, that he has a 
people. If judges were in all matters of li- 
bel to conſult their muſty books and forgotten 
caſes, they might find religion to be a crime, 
the love of liberty ſedition, and the prin- 
ciples of the revolution downright treaſon. 
Juries are a tribunal ever changing as the 
times; they judge of men's writings and 
actions by what they ſee and feel. But 
judges muſt go by ſtrict rules of law ; which 
I again contradict the Scottiſh chief, in ſay- 
ing, never grow obſolete, but when they are 
repealed. 


J cannot diſmiſs this caſe of Woodfall, 
without obſerving that if nothing more was 
within the province of the jury, but only 
printing and publiſhing, the jury, in finding 
only thoſe acts, found all that was left to 
them; and the court ſhould upon their own 
principles have paſſed a judgment. of con- 
viction. But Lord Mansfield feared, this 
would make the violence of the caſe too con- 
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ſpicuous; which he therefore choſe to diſ- 
guiſe under the more moderate award of a 
new trial; knowing at the ſame time ſu@h a 
trial could never be had, and hoping the 
memory of the caſe would ſleep in the minds 
of every perſon, but the lawyers. He will 
find however to his mortification, that Eng- 
liſhmen are ever watchful over their liber- 
ties; their alarms not eaſily allayed; and e- 
very invaſion of their public rights not to be 
expiated, but with puniſhment. I recollect 
there was a paltry ſubterfuge taken up, that 
the jury might, by their word of excluſion, 
intend not to find the whole ſenſe put upon 
the innuendos ; but there could be no foun- 
dation for this, if the opinion of Judge Aſton 
was right, that when the jury found the print- 
ing and publiſhing, they did not find the prin F- 
ing and publiſhing that identical paper fold y 
the defendant, but that paper charged i in the 
information. This ſeems to me a poſition 
moſt extraordinary, It is not the defend- 
ant, that publiſhes the paper charged in 
the information, but the proſecutor. A 
ver, and above all a Judge, ſhould 
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be induſtrious to make that conſtruction 
which will be intelligible and uncontra- 
dictory; and when he has done that ſhould 
purſue it as the ground work of his rea- 

ſoning. If we underſtand the verdict, as 
an excluſion of the libellous charge, every 
thing becomes clear. Sophiſts are always 
dangerous, but more eſpecially in the law. 
However, ſometimes they are a match for 
themſelves. We ſaw, that Lord Mansfield 
was obliged at laſt to ſubmit to the diſgrace 
of having received a verdict, which he had 
not dexterity enough to twiſt to his purpoſe 
of conviction, ; | 


To the light in which I have e! the 
trial for a libel it will be objected, and ſo it 
was. by Lord Mansfield at the trials in 
Guildhall, that a door is given to the greateſt 
uncertainty in offences by leaving the deci- 
ſion to juries; and that in conſequence there 
may be one law in London and another in 
Middleſex. | This, I acknowlege, cannot 
| be avoided); but to men of honeſt underſtand- 
ing the matter will in general be plain, or 
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doubtful in ſuch a degree, that a conviction 
ſhould almoſt work the ſame effect as an ac- 
quittal. For what is the ſentence, which 
can in juſtice be paſted upon a perſon for do- 
ing that, which in the actions of others has 
been declared to be innocent? We ſhould 
hardly expect that ſort of caution to be ex- 
acted from him for two years, which if the 
. preſent doctrine holds, of merely publiſhing 
being ſufficient to convict, muſt be an abſo- 
lute interdiction of his trade. Honeſt men I 
know may often differ; and if the queſtion 
was left to the judges, .and we could expect 
the ſame honeſty from them, we might ſtill 
be in doubt, what their judgment would be 
upon the contents of a publication. It was 
ſaid even by Judge Page, in the caſe of Mr. 

Earbery, that the court could not tell upon 
the face of an information, whether the ob- 
jected words therein amounted to a libel, for 
the merits muſt be left to a jury; and I believe 
. no. inſtance can be produced, or ever will be 
found, where the court, after a general ver- 
dict of guilty upon an information for a li- 
bel, have decided in favour of the defendant, 
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from the innocence of the publication. Lord 
Mansfield was too well known by the city 


juries, for them to commit the defendants 


to that lenient reſource; where upon the beſt 


iſſue of things, they will be obliged to ſit 
down with their pecuniary loſſes, whilft they 
conſole themſelves in being ſaved from a pri- 
ſon. Thus would juries, the guardians of 


every man's ſecurity, be rendered in proſecu- 


tions for a libel mere nugatory pageants; the 
tame inſtruments of conviction, incapable of 
ſecuring innocence; for which that mode of 
trial was principally deviſed. What would this 
be, but couſtituting the court of King's Bench 
in the caſe of libelling, a complete court 
of ſtar- chamber; it has long claimed to it- 
ſelf the powers of that abrogated court, 
ſeiſed upon their odioys juriſdiction and 
cloſely followed the example of their puniſh- 
ments. This will be nearly imitating their 
oppreſſive courſe of trial. The defend- 
ants are to be turned over to a trial by 
affidavit, and the intervention of a jury pro- 
phanely metamorphoſed into a ſolemn farce. 
For the printer and vender's trades are car- 
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tied on in open daylight. It needs no 
nice underſtanding to diſcover the exerciſe ot 
them. Theſe acts are uſually moſt inconteſt- 
able upon the trial, are generally acknow- 
leged, and hardly form a part of the in- 
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The court of Star- chamber was not com- 
plained of only, becauſe they did not call in 
aid a jury to determine the ſimple fact of 
publication. That was moſtly aſcertained 
by the acknowlegement of the party, or 
the abundant teſtimony of witneſſes. The 
great complaint was, that the ſame court, 
which inflicted diſcretionary puniſhments, 
aſſumed to itſelf to decide upon the guilt of 
men's actions, which, by the laws of Eng- 
land, is the excluſive province of a jury ; un- 
leſs where unintimidated and uncontroled, 
they chuſe to ſtate the ſpecial facts, and 
leave the criminality to the court, which ſu- 
perintends the trial. It is becauſe the jury 
expreſs their own uncertainty, that ſpeciaj 
verdicts leave the operation of the law to the 
Judges; which of itſelf isenough to convinceus, 
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mat where they are certain, they may and 
ought to take the determination upon them- 
ſelves. T he power juries moſt undoubted- 
iy have, of determining, upon the general 
iſſue, both the fact and the law which ariſes 
out of that fact. It is moreover their duty 
to do it, where the law is complicated with 
the fact; and this, judges will at ſome times 
be — enough to tell them. The queſ- 
tion of libels i is very well able to be decided 
by j juries, when they conform to the court, 
and bring in a general verdict of guilty; 
which as much comprehends the law, as an 
acquittal does. But when they decide other- 
wiſe, they become quite incompetent judges, 
and meddle, as Lord Mansfield once ſaid, 77 
matters with which they have nothing to do. 
Nor is this reference of a ſpecial verdict to 
be made from the niceties of the fact, but 
only where ſome great point of law remains 
ſtill to be ſettled, that ſufficient time for 
conſultation may be left to the judges to de- 
clare it; and it is not even then to be made, 
_ otherwiſe than by the free ſubmiſſion of the 
jury: unlike that caſe, where it is ſaid, 
my 
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| through the mere violence” of the junge, 


the jury were conſtrained to tamper with 
their conſciences, and expreſs a doubt in 


their minds, when the evidence had left 


no doubt remaining. Nor can I omit to 
mention upon this occaſion a fimilar treat- 


ment of yours, Mr. Juſtice Aſton, to the 


ſecond ſpecial jury, who tried the cauſe at 
Worceſter between Withers and Wingfield ; 
when you refuſed to allow them time to ton- 
ſult upon their verdi&, becauſe the evidence 
ſeemed to you ſo plain: and after you found 


the diſpoſition of the jury to be againſt your 


opinion, you threatened them with the court, 


and encouraged the counſel to play the game 


of demurring to the evidence, that it might 
not go to the jury at all. The end was an- 


ſwered, and this demurrer never more heard 


of; but by this means the court obtained at 
laſt a jury, which agreed with them in opi- 
nion upon a third trial ; having previouſly 
leflened the ſmall liſt of ſpecial jurymen in 


the city of Worceſter, by the deduction of 


twenty-four, who were of another ſenti- 
ment. There is hardly any. cauſe, which 
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might not in ſome trial at laſt receive a dif- 
ferent judgment. Neither, ſir, do I forget 
your proceedings with counſel, as well as 
with juries; when at the ſame trial, which 
I have mentioned of Juſtice Gillam (a 
queſtion being debated upon the grant- 
ing a copy of the indictment, for the pri- 
ſoner to inſtitute an action for a malicious 
proſecution) you ſilenced one of the counſel 
for the proſecutor by lolling out your tongue, 
and ſaying the court was with him; and the 
very next moment, upon a whiſper from the 
Recorder, determined againſt him. 


Proceedings of this complexion go very 
near to aboliſh the trial by jury, or to drive 
them into a mere conteſt of juriſdiction, 
which might be apt to produce haſty ac- 
quittals in ſome caſes, purpoſely to coun- 
teract the uſurpation of the courts, leſt con- 
victions ſhould be eſteemed an acquieſcence 
in their doctrines; if our anceſtors could have 
conſented to ſuch a badge of ſubmiſſion, 
there were thoſe who preſided in the court of 


Star-chambecr to the full as honorable, and, 
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I ſolemnly believe, to the full as favorable to 
liberty, as ſome of the preſent judges of the | 
King' s-Bench. For the ſame complaint may 
now, in the caſe of libels, with ' juſtice be 

made againſt the court of King s-Bench, | 
which before lay ſo heavy againſt the Star- 
chamber. The defect in the conſtitution of 
that court was ſimply this. It made the li- 
berties of the many depend upon the integrity 
of a few: the ſame has been attempted in 
the King's Bench. A permanent tribunal, 
when corrupted, is the worſt of tyranny. 
By our judicial polity, the peculiar province 
of a judge is to determine the law, uncon- 
nected with any particular circumſtances of 
fact; a rule which is found in every law- 
book, and which cannot be controverted. 

We may from this plainly ſee, why that per- 
nicious doctrine has been ſo ſtrenuouſly ur- 
ged, and ſupported by the ableſt lawyers, 
who are willing to draw eyery thing to 
themſelves, that the falſity in particular of a 
publication is unneceſſary in a charge of li- 
bel. Lord Mansfield is too intelligent in 
the law, not to be aware, chat no court of 
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| juſtice can intuitively determine, whether a 
charge 1s falſe or true; becauſe they can take 
no notice of any matter out of the record; 
as every proof of fact (for truth and falſe- 


hood will at leaſt be allowed to be facts) 
muſt neceſſarily be. Every thing which may, 


nay which muſt be uncertain, in the particu- 


lar caſe, is left to the judgment of another 


tribunal, a tribunal, to be taken by lor and 


by rotation from among the people; which 


is therefore perpetually changing; which, if 
corrupted, the evil can extend only to the 
oppreſſion of a ſingle individual. For this 
reaſon the trial by jury is juſtly deemed, by 
the people of this country, the great palla- 
dium of Engliſh liberty. Juries are the idols 
of Dr. Blackſtone and of Engliſhmen ; but I 
tremble, leſt in time it be truly ſaid of them, 
as of other idols, that they have ears and 
eyes and mouth, with which they cannot, 
dare not, hear, nor ſee, nor ſpeak, nor un- 


derſtand. Should the judges of the court of 


King's Bench endeavour to uſurp a power of 
| puniſhing without control any action, which 
they may think criminal, it will be impoſſi- 
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ble to perſuade the people of England, that 
ſuch judges do not endeavour to revive, as to 
it's effect at leaſt, that deteſtable court, the 
Star- chamber. It is manifeſt Lord Mansfield 
is deſirous to drive the printers into a petition 
for a licenſer. It would be more humane at 
once to let them be warned by ſuch a mini- 
ſter of their own perils. It appeared upon 
the late trials, that the informing meſſenger of 
the preſs is ſtill preſerved ; though there is ſo 
much modeſty in men, that I do not find 
this officer as yet inſerted in the kalendar of 
the court. As we have ſeen the juriſdiction 
of the meſſenger lately put into uſe, Lord 
Mansfield I doubt not began to flatter him- 
ſelf with ſeeing ſoon the licenſer's alſo revived. 
Since common underſtandings are not to be 
allowed to judge of libels, it is impoſſible for 
the 4% gens, as the lawyers affectedly call the 
people, to know what is ſafe to publiſh; and 
it is equally impoſſible for a lawyer to give 
his advice. He cannot, from any muſty 
reading of books, know the effect, which a 
publication may produce in the minds of 
men; and therefore cannot divine whether it 
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is a libel. I ſhould doubt, whether a panegyric 
upon Mr. Juſtice Aſton might not be deemed 
ſo: The lawyers cannot define a libel with- 
out reference to other terms, which are un- 
certain till determined by a jury. And yet 
when a publiſher is charged with the deſign 
of exciting traiterous inſurrections againſt the 
government, they tell him, it is matter of 
law. To be ſure the law is very kind to 
impute that deſign to his actions, as an infe- 
rence of courſe, which is not allowed to be 
within the competence of a jury to diſcover, 
though ſworn to inquire. 
If I have fairly expoſed the modern doc- 
trine of libels, if I have given it to the world 
to meet with that degree of horror, which it 
deſerves, can we any longer heſitate to belie 
the inſinuation, that the honeſt Yates is 
among the dead, who have ratified it with 
their aſſent ? Timidity or reſpect might have 
long impoſed a filence upon his mind ; but 
we found, that even his patient perſeverance 
was obliged at laſt to yield to his great ab- 
Horrence of the things, which he ſaw daily 
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paſſing before him, ſhocking to the native 
integrity of his conſcience ; which would 
probably have broke out into an impeachment 
of the ſecrets, which he knew, had not death 
interfered ; and I doubt whether it permitted 
him at laſt to leave the world without im- 
parting them to a friend. The vacancy 
which was then made in the Common Pleas 
was eagerly filled by Blackſtone, poſſeſſed of 
much leſs patience, and alike unable to con- 
tinue in the King's Bench. Who can ſtop 
this inundation of oppreſſion, which the law- 
yers have ever in ſtore for the people ? None, 
but the Jurors of England : upon whom I 
call, not to leave the cauſe of their fellow-ci- 
tizens to men, nominated by the crown, 
however dignified; and above all, not to 
leave it to the officers of the law, who have 
never been over- favorable to liberty. Judges 
are ſtill liable to temptation ; their ſalaries 
have not rendered them ſo independent, but 
ſome are ſeeking for penſions, and ſome re- 
warded with lucrative places, which they 
hold at the mere pleaſure of the miniſter. 
The leaders of the bar enjoy an income fo 
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much ſuperior, that the place of puiſne judge 
has gone a begging to men of deſpicable abi- 
lities; and we may almoſt venture to ſay in 
the words of Sydney, that judges will ſoon 
be promoted to the bench, who are a diſgrace 


to the bar. This muſt undoubtedly often be 
the caſe, whilſt that ſhameful diſtinction pre- 


vails in the courts of giving the lead and 
greater emoluments to one chief; to whom 
the reſt become of courſe ſubſervient, and 
look up as to a deity; though the law and 
conſtitution have given them all an equal 
power, Thele keep a ſteady eye to that 
point of promotion, which 1s always hung up 
to their view; and from the ſtrange mixture 
of politics, which is now admitted into law, 


no period happens, in which the judges 


can be placed above expectation and de- 


pendence. In the mean while, ſuch is the 
diſparity, that, in the abſence of the chief, 
the principal counfel turn their backs, and 
laugh at thoſe before whom they plead. The 
additional incomes, which may render them 
ſuperior to ſuch affronts, are given upon ſuch 


debaſing terms, and as a reward for ſuch 
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ſubſervient conduct, that they rather tend ta 
leſſen than increaſe the reſpect. It has not 
been enough to deprive the nation of a chan- 
cellor moſt juſtly diqtinguiſhed i in a people's 
favor, but that office is kept unfilled for a 
year, that the profits may be divided by com- 
miſſion among judges ſelected from the bench, 
the moſt thorough-paced ſervants of miniſtry. 
By this diviſion of the great ſeal into a com- 
miſſion, the chief himſelf is equally made 
dependent with his brother judge. What 
two thouſand pounds can effect upon the one, 
five can upon the other; for ſo much does 
Lord Mansfield get, by acting as ſpeaker to 
the houſe of lords, whilſt that office i is un- 
ſupplied by a chancellor. He has not been 
an orator to no purpoſe. Superior as he is to 
fame, he has not been ſo to intereſt: and his 
talents deſerved to be rewarded. He is now 
able to beſtow reward upon others. Great 
and numerous indeed are the advantages, 
which flow from the vile trade of ſubmiſſion. 
Some we ſee compenſated with lucrative fi- 
necures, new-invented places, and even pen- 
fions for their miſtreſſes. With two others 
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theſe ſweets of government put on the ap- 
pearance of judgeſhips, commiſſions of the 
great ſeal; and even a bundle of lottery tickets. 
Stand forth, Mr. Juſtice Aſton, and tell me, 
what other douceurs you have received for 
your laſt year's ſervices, beſides the pre-emp- 
tion of thoſe four hundred tickets, with 
Which you went yourſelf into the alley the 
Saturday before the drawing; where you ſtaid 
in the vile receptacle of ſtock-gamblers at Jo- 
nathan's, after midnight, to improve your job 
to the utmoſt advantage. Believe me, Sir, there 
is a combination formed among the brokers in 
return for the paltry ſaving of thoſe fees, 
which they eſteemed their due, as to brother- 
commiſſioners, when you next make your 
appearance there, either as a BuLL or a 
BEAR, to huſtle you out of the place; a diſ- 
grace, that hardly your worſt enemy would 
wiſh to befal you, becauſe it will make again 
notorious to the world the ſituation where 
you are found; which even your modeſty 
might teach you for the future to avoid. 
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Vates began to think, that a barefaced 
complaiſanee and fulſome deference to a chief 
juſtice ſullied the dignity of the ermine robe, 
and betrayed the littlenefs of the wearer. 
But what would he now ſay of ſuch a ſhame- 
ful ſacrifice by a man, who neither loved nor 
reverenced the character of the chief (and 
who had indeed very little reaſon) 'till he 
came himſclfupon the ſame bench? If judges 
ought to have ſuch diſtruſt of each other, is 
not this more than ever the time, for juries to 


vindicate to themſelves the noble privilege of 


deciding upon the actions of their country- 
men ; which the conſtitution has ſolely placed 
in their hands, and whichcourts of juſtice are 
attempting to take from them. They ſurely 
will not render themſelves the tame vehicles 
of oppreſſion. The deſtruction, which is 
now aimed at others, muſt, if it receives their 
aſſiſtance, ſoon fall upon them and their poſ- 
terity. They have it in their power ſtill to 
ſave their country; if as often, as the printers 
and publiſhers of writings, filled with the 


ſpirit of liberty, calculated to inform the 


king of the miſtakes of his government, ex- 
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poſing with becoming animad verſion the evil 
acts of miniſters; and dictated in the princi- 
ples of truth and loyalty, they regard not any 
evidence of publication, but, as they ought 
in conſcience, acquit the accuſel. 


This is a language, which in the ear of 
Mr. Juſtice Aſton, I doubt not, may ſound 
very .grating ; but I could with pleaſure go 
farther, and enter here into a full defence of 
that celebrated paper, which appears to have 
given ſuch unneaſineſs to the king and his 
miniſters; if the paper ſtood in need of a 
defence. But as Mr. Juſtice Aſton has been 
bold enough to aſſert, that the letter is l/, 
diſalfected, and univerſally abhorred ; I too 
will take courage and aſſert, that it is true, 
loyal, and univerſally applauded. It has been 


proſecuted as a virulent libel : juries have ac- 
quitted the publiſhers. It is printed and re- 
printed in every pamphlet, ſold in every ſhop, 
openly advertiſed, and read by all mankind. 

Having failed in proſecuting the publiſhers, 
the next ſtep to be taken is to deviſe a new 
mode of proſecution for the puniſhment of 
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| thoſe heretics, who may approve of court- 
libels: I crave the honor of being the firſt 
victim. Vet heterodox as my ſentiments are; 
Mr: Juſtice Aſton need not be aſtoniſhed, 
when he is told again, that I am not the 
only one in the kingdom, who has ſubſcri- 
bed to ſuch belief. The citizens of London 
T have before mentioned; and I will now 
mention all the petitioners and remonſtrants 
of the nation. On the contrary Mr. Juſtice 
Aſton has declared in effect, every man; 
who thinks that performance of Junius in- 
nocent, to be ready to perjure himſelf and 
undeſerving credit. And ate all the pe- 
titioners to be included in this charge? What 
a compliment this to more than half the na- 
tion ! It is well known, they have carried the 
ſame complaints to the throne, which form 
ſo conſpicuous a part in the letter figned 
Junius. Juries have in their verdicts only 
ecchoed back the language of the electors of 
Great-Britain. The juſtice of the com- 
plaint has been acknowleged by the diſinter- 
eſted members of the Houſe of Commons 
itſelf; and handed down to poſterity in a 
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proteſt, ſigned by the nobleſt, ableſt, and 
moſt reſpectable characters in the Houſe. of 
Lords. 


It will be allowed, when Engliſhmen have 
loſt one of the moſt important privileges of 
ſubjects, they have, like other loſers, ſtill a 
right to complain: or are we to be anſwered 
nearly in the words of our ſovereign, that 
refuſal of redreſs has annihilated thoſe com- 
plaints? But if in ſuch anſwers the crown 
has it's prerogative; we too have ours: one 
of which is the liberty of reply, when we 
are inſulted or accuſed. This is at leaſt a li- 
berty, which I will exert with becoming 
_ ſpirit ; not intending to follow that conſum- 
mate example of patience, which Lord 
Mansfield has ſhown under accuſations of 
the moſt weighty and reproachful kind. The 
ſame lord is ſaid to have declared, that a 
meeting of electors ſhall not be privileged 
for diſreſpectful cenſure, upon their own un- 
worthy repreſentatives in parliament, in 
matters that concern the immediate intereſt 
of the conſtituents. I ſee then at leaſt as 
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privileged for abuſe upon me, or any other 
perſon. 


I have now gone through the irkſome taſk 
of juſtifying myſelf from ſo 4utcherly ſo ſa- 
vage an attack, not only on myſelf, but on 
many of my friends, who I have heard 
frequently maintain the ſame opinions, and 
who would be ready to teſtify them in any 
court of juſtice. That ſacred love of truth, 
which ſhould poſſeſs the bench, that purity 
of morals, which ſhould be ſhown in the 
conduct of a judge (who otherwiſe praiſes 
the example of his virtuous ſovereign to lit- 
tle purpoſe) ought to teach him better cha- 
Tity for his neighbours, give him leſs ſuſpici- 
on of their guiltineſs, and leave him ſuperior 
to all exception, before he fixes a wanton 
accuſation upon others. I could not when 
the opportunity was before me, reſiſt the 
impulſe of my conſcience, to expreſs upon 
my part a thorough conviction of the lega- 
lity and uprightneſs of a publication, of 
which I ſhould have been glad alſo of an op- 
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portunity to expreſs my intire approbation. I 
can equally as little reſiſt the dictates, of my 
reſentment for the treatment, which that 
conduct received, and of the conſciouſneſs 
of my duty to lay open to the world, tranſ- 
actions and opinions which cannot be too well 
known, deteſted and exploded. I may now 
forgive you, Mr. Juſtice Aſton, for your 
cenſure ; which I think will be retorted up- 
on yourſelf, I hope you did well to ſay, that 
it was upon your part only, that no attention 
ſhould be paid to any affidavit of mine. 
Whilſt you are judge, it may be unfortunate 
for thoſe, who may have depended upon 
my teſtimony, for the proof of tranſactions, 
of which I may be conſcious. I can never 
believe, fince Lord Mansfield was abſent, 
that either of the other judges concurred in 

the cenſure. After four months conſidera- 
tion, you pronounced your mild judgement 
upon me, written down in that preconcerted 
ſentence, which, when the arguments of 
counſel had been heard with ſolemn pomp and 


attention, you pulled from your pocket. After 


not many moredays, I print my defence. This 
TY : . 
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was the only writ, that would lie againſt you. 
It is, I confeſs, almoſt as long as a modern 
bill in chancery. Weigh however the 
charges contained in it, you will not find 
them of a blacker nature, than that you 
have brought againſt me. If they are urged 
with warmth, they are not at leaſt like yours, 
unprovoked. Whether they are not better 
founded (ſince only your court ſhould claim 
to be judge in their own cauſe) I will leave 
to the determination of the public. 


«© THERE is no ſhuilling; there the action 
lies 

In it's true nature, and we ourſelves com- 
pell'd, 1 

« Ev'n to the teeth and forehead of our faults, 


4 To give in judgment.“ 


But for what reaſon do I apply to you, 


Mr. Juſtice Aſton ? I look upon yourſelf to 


have only ſpoken the dictates of Lord Manſ- 
field. He would have ſaid as much; but 


as uſual, I ſuppoſe, had not courage, and put 


it upon another. You may if you pleaſe 
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come again to the ſuccour of his lordſhip, 
and, to pacify both your indignations, an- 
ſwer this letter by an attachment or informa- 
tion. It is equal to me which mode is pur- 
ſued. If ſent to a jury, and they are only 
left to inquire into a fact, which will not be 
denied, I ſhall be equally turned over to your- 
ſelf, as party, judge and executioner. Or 
you may poſſibly, in the latter caſe, give a 
freſh exerciſe to the integrity of juries. In 
the other, you can do no more, than devote, 
unleſs the ſpirit of the nation ſhall forbid it, 
another willing ſacrifice to the violated right 


of Engliſhmen, a trial by their peers; till 


the ſame tame ſpirit of moderation ſhall teach 
the court to ſneakout of the ſcrape, of which 
they have already ſhown an example, with 
the aſſiſtance of the attorney-general ; who 
is well known to have been uſed, but 
as an inſtrument, to cover the ſhame of his 
employers. But ſhould you, fir, in a more 
covert manner, chuſe to fly to the ſtill more 
arbitrary expedient of extra- judicial invective, 
I may perhaps in the future pay as little re- 


- gard to your diſpleaſure, as little reſpect, as 
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much indifference to that undeſerved, unpro- 
voked, illiberal reproach, which I have re- 
ceived at your hands, as you can poſſibly 
pay to my teſtimony upon oath. For my 
part I am poſſeſſed with that regard for my 
country and my own character, that nothing 
ſhall deter me from perſiſting to ſpeak thoſe 
truths, of public import, which come to my 


knowlege in my attendance upon the courts 


of juſtice ; I will watch with attention thoſe 
courts, from whence the liberty of this coun- 
try has every thing to dread ; and ſhould I 


in due time be furniſhed with ſufficient mat- 
ter for i inquiries and impeachments, to inſti- 


tute them is a taſk, which if the good opi- 


nion of my countrymen ſhall ever ſeat me in 
Ahe Houſe of Commons and the arbitrary 
mandate of a miniſter ſhall not as inſtantly 
turn me out, it will be equally my duty and 


ambition to undertake. 


